






NOTICE OF 
A SUBDIVISION AND DEVELOPMENT 

APPEAL BOARD HEARING 

DATE: Thursday, August 23, 2018 

PLACE: Council Chambers, 1st Floor 
City Hall - 910 - 4th Avenue South 

TIME: 5:00 p.m. 

AGENDA: 
1. CALL TO ORDER

PRESENTATIONS: 
2.1 5:00 p.m. 

SDAB No. 2018-05 
APPEAL OF DEVELOPMENT PERMIT 10469 

Appellant: Pollock & Company 
Address: 819 – 8 Avenue S 

To construct a new foundation under the existing single detached 
dwelling and a request for setback waivers 

Land Use District: R-L (London Road) (Low Density Residential 
London Road District) 









PERMIT NO.
Land Use Bylaw 5700 DEV10469

DEVELOPMENT PERMIT

District: R-L(L)Address: 819 8 AVE S
4421FT;;32Legal:

403-635-3242Phone:Applicant: ABSOLUTE FOUNDATIONS
420 34 ST S LETHBRIDGE AB  T1J 4H8Address:

Proposed To undertake foundation repair and relocate dwelling and a request for a short front setback
waiver along 8th Avenue South, a long front front setback waiver along 9th Street South, an eave
projection waiver into the long front setback along 9th Street South and a west side setback
waiver.

Development

R-L LOW DENSITY RESIDENTIALDistrict

Land Use DWELLING, SINGLE DETACHED - PERMITTED

Waiver FRNT YRD SETBACK (LN ACCSS)-CP
FRONT YARD SETBACK (LN ACCSS)
SIDE  YARD SETBACK (LN ACCSS)

CONDITIONS OF APPROVAL
1.  A 3.10m (10'2") front setback waiver be granted, allowing a 2.90m (9'7") short front setback along 8th Avenue South for
the single detached dwelling.

2.  A 2.70m (8'11") front setback waiver be granted, allowing a 0.30m (1'0") long front setback along 9th Street South for the
single detached dwelling.

3.  A 0.35m (1'2") eave projection waiver be granted, allowing a 0.25m (10") eave projection into the front setback which
thereby allows the eaves to be a distance of 0.05m (2") from the long front property line along 9th Street South for the single
detached dwelling.

4.  A 0.30m (1'0") side setback waiver be granted, allowing a 0.90m (3'0") west side setback for the single detached dwelling.

5.  The development shall be in accordance with the plans submitted July 12, 2018.  Any change to these plans requires the
approval of the Development Officer.

Decision Date Development Commencement
Jul 12, 2018 Provided this decision is not appealed, development shall commence:

Valid Date • on or after the valid date, and 
Aug 14, 2018 • within one year of the valid date.

Development may commence before the valid date only if the applicant has signed the 
"Voluntary Waiver of Claims" and is in receipt of this signed permit.



PERMIT NO.
Land Use Bylaw 5700 DEV10469

DEVELOPMENT PERMIT

Development.
PAM COLLING, DEVELOPMENT OFFICERAuthority

STATUTORY PLANS
The SSRP and applicable municipal statutory plans were considered in rendering this decision.

APPEALS
The applicant has the right to appeal this decision to the Subdivision and Development Appeal Board.  An appeal shall contain a statement of the
grounds of appeal and shall be delivered either personally or by Registered Mail so as to reach the Secretary of the Subdivision and Development 
Appeal Board not later than twenty-one (21) days after the decision date indicated on the  Development Permit or 'Development Permit Application 
 - Refused' letter.

FOIP
The personal information provided as part of this permit is collected under the Alberta Municipal Government Act and in accordance with section 
33(c) of the Freedom of Information and Protection of Privacy Act. The information is required and will be used for issuing permits, Land Use By-law 
5700 compliance verification and monitoring, and property assessment purposes. The name of the permit holder and the nature of the permit is
available to the public upon request and may be revealed in public appeal processes.
If you have questions about the collection or use of the personal information provided, please contact Information Management at 910 4 Ave S
Lethbridge, AB, T1J 0P6 or phone at (403) 329-7329, or email developmentservices@lethbridge.ca.

Permit No.     DEV10469
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APPLICATION NO. LAND USE DISTRICT LOCATION  
DEV10469 R-L(L) Low Density 

Residential London 
Road District 

819 – 8 Avenue South 

    
APPLICANT  LANDOWNER  
Absolute Foundations Donal Atkinson 
 
PROPOSED DEVELOPMENT  Appendix A:  Drawings 
To undertake foundation repair and relocate dwelling with a request for a short front setback waiver 
along 8th Avenue South, a long front setback waiver along 9th Street South, an eave projection waiver 
into the long front setback along 9th Avenue South and a west side setback waiver. 
 
CURRENT DEVELOPMENT    
Single Detached Dwelling 
 
ADJACENT DEVELOPMENT    
 North Single Detached Dwelling 
 South Single Detached Dwelling 
 East  Single Detached Dwelling 
 West Single Detached Dwelling 
    
CONTEXT MAP    
 

 
  



 
Subdivision & Development Appeal 
Board 
 

August 23, 2018 
Page 2 of 7 

 
EVALUATION   
    

Background • An application to replace the foundation under the existing single 
detached dwelling was received on July 12, 2018. 

 
• Many discussions were had with the contractor prior to the application 

being brought in.  We wanted to make sure that all necessary 
documentation was brought in to ensure a complete application. 

 
• Discussions surrounded the location of the existing single detached 

dwelling and its current non-conforming status.  The dwelling currently 
required short front, long front and side setback waivers to bring it into 
compliance where it existed prior to be lifted off of the foundation. 

 
• It was determined that in the best interest of the property owner and to 

also benefit the neighbouring parcel, the house should be moved 0.66m 
(2’2”) to the east from its current location as it was only 0.24m (10“) from 
the west side property line.  This would mean that it would now be 0.90m 
(3’0”) from the west side property line versus the current 0.24m (10”). 

 
• Even with relocating the dwelling on the parcel, waivers were still 

necessary as the house could not meet the setback requirements of 
today’s Land Use Bylaw. 

 
• The front setback waiver was granted to keep the house in line with the 

other 4 houses to the west of the subject parcel. 
 

• The appellants directly to the west at 817 – 8 Avenue South received the 
same front setback waiver when they applied to construct their new single 
detached dwelling. 

 
• The dwelling is the current home for the property owners who are now 

unable to live there and are forced to find alternative accommodations.  I 
am sure that they would like to resolve this matter as soon as possible so 
that they are able to get back into their home. 
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LAND USE BYLAW SUMMARY 
  
Use:  Single Detached Dwelling Permitted 
  

 Requirement Approved Waiver Granted 

Height 10.00m maximum 5.33m N/A 

Setbacks    

 Front 6.00m minimum 2.90m 3.10m 

 Front (Corner) 3.00m minimum 0.30m 2.70m 

 Side #1 1.20m minimum 14.39m N/A 

 Side #2 1.20m minimum 0.90m 0.30m 

 Eave Projection 0.60m maximum 0.25m 0.35m 
 
 

Context This application is before the Board as: 

• the approval has been appealed. 
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Considerations Building Location 

• According to Section 8.3.6 of Land Use Bylaw 5700, a non-conforming 
building may continue to be used but the building shall not be enlarged, 
added to, rebuilt or structurally altered except: 
o As may be necessary to make it a conforming building, or 
o As the Development Officer considers necessary for the routine 

maintenance of the building. 

• Waivers had to be granted no matter where the dwelling was placed on 
this parcel as there was no way for this dwelling to meet the setback 
requirements of today’s Land Use Bylaw. 

• The waivers were granted to benefit both the owners of the subject parcel 
as well as the neighbouring property owners to the west (appellants). 

• There would be a distance of 2.26m (7’5”) between this dwelling and the 
dwelling on the parcel to the west versus the 1.60m (5’3”) that it is or could 
be if it is not moved toward the east. 

• If the waivers are not granted, the house will be placed back in its original 
location at a distance of 0.24m (10”) from the west side property line. 

 
Lawyer’s Concerns 

• Absolute Foundations has had a valid City of Lethbridge business license 
since 2011.  This year’s license was paid for on January 3rd. 

• The contractor (Absolute Foundations) started excavating around the 
dwelling to prepare for a new foundation.  Neither Development approval 
nor a building permit are required to excavate and prepare a site.  
Development approval and a Building Permit were issued prior to any 
actual reconstruction. 

• The issuance of a Development Permit cannot held up nor refused due to 
alleged damage from one private property owner to another.  Damage to 
private property by another private property owner is not the responsibility 
of the City of Lethbridge.  We cannot interfere in private property matters 
between private property owners.  This is a matter for respective lawyers. 

• A Development Permit is not required to excavate on a residential parcel.  
Section 5.5.2.4 applies to applications for work done in the River Valley 
and only indicates that conditions may be placed on an approval if 
necessary. 
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• A Development Agreement and/or a bond, irrevocable letter of credit or 
other assurances to ensure compliance are also not required for 
residential applications.  These matters only apply to 
Commercial/Industrial/Multi-Family applications and only as required by 
the Development Officer. 

• All necessary documentation was provided as required to approve both 
the Development Permit and Building Permit. 

o Site Plan 
o Site Description (Civic Address) 
o Elevations Drawings 
o Civil Plans are not required for residential applications 
o Landscaping plans are also not required for residential 

applications 
o Engineering was required and provided to issue the Building 

Permit.  Engineering is not required to approve the Development 
Permit. 

 
• Neighbourhood notifications are not mandatory prior to making a decision 

regarding waivers.  Neighbourhood notifications may be sent out, at the 
discretion of the Development Officer, when an application is thought to 
have a negative effect/impact on adjacent properties.  The waivers 
granted on this application are of benefit and not hindrance to the 
neighbouring property to the west.  

 
• Approved Development Permits must and were advertised as required by 

both the Land Use Bylaw 5700 and the Municipal Government Act in the 
July 21st, 2018 edition of the Lethbridge Herald and on our City of 
Lethbridge website. 

 

Legislation & Policy Land Use Bylaw 5700 

• Section 1.4.3, Definitions 
o Dwelling, Single Detached 

• Section 8.3.6 Non-conforming Uses and Buildings 
• Section 14.5, R-L Low Density Residential District 

 
 
Integrated Community Sustainability Plan/Municipal Development Plan: 
 

• “6.2.2 – Lethbridge is a Welcoming and Diverse City 
 

The intent of these policies is to foster an environment of inclusivity 
and provide a welcoming community for all residents and visitors.” 

 
 
 



 
Subdivision & Development Appeal 
Board 
 

August 23, 2018 
Page 6 of 7 

 
 
 
South Saskatchewan Regional Plan 2014-2024 
 
5. Efficient Use of Land 
 

Objective:  
 
• The amount of land that is required for development of the built 

environment is minimized over time. 
 
  
 Strategies: 
 
 5.1 All land-use planners and decision-makers responsible for land-use 

decisions are encouraged to consider the efficient use of land 
principles in land-use planning and decision-making. 

 
  Principles: 
 

2. Utilize the minimum amount of land necessary for new 
development and build at a higher density than current practice. 

3. Increase the proportion of new development that takes place 
within already developed or disturbed lands either through infill, 
redevelopment and/or shared use, relative to new development 
that takes place on previously undeveloped lands. 

4. Plan, design and locate new development in a manner that best 
utilizes existing infrastructure and minimizes the need for new or 
expanded infrastructure. 
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CONCLUSION The application to undertake foundation repair and relocate the dwelling 

with a request for a short front setback waiver along 8th Avenue South, a 
long front setback waiver along 9th Street South, an eave projection waiver 
into the long front setback along 9th Avenue South and a west side setback 
waiver was approved with the following conditions: 
 
1.  A 3.10m (10'2") front setback waiver be granted, allowing a 2.90m (9'7") 

short front setback along 8th Avenue South for the single detached 
dwelling. 

 
2.  A 2.70m (8'11") front setback waiver be granted, allowing a 0.30m (1'0") 

long front setback along 9th Street South for the single detached 
dwelling. 

 
3.  A 0.35m (1'2") eave projection waiver be granted, allowing a 0.25m (10") 

eave projection into the front setback which thereby allows the eaves to 
be a distance of 0.05m (2") from the long front property line along 9th 
Street South for the single detached dwelling. 

 
4.  A 0.30m (1'0") side setback waiver be granted, allowing a 0.90m (3'0") 

west side setback for the single detached dwelling. 
 
5.  The development shall be in accordance with the plans submitted July 

12, 2018.  Any change to these plans requires the approval of the 
Development Officer. 

 
 



SUBDIVISION AND DEVELOPMENT APPEAL BOARD 

PERMIT NUMBER: DEVELOPMENT PERMIT 
10469 

APPELLANT: LAURIE HALL & VERNON 
OLIVER 

WRITTEN SUBMISSIONS OF THE APPELLANTS 

INTRODUCTION

1. Laurie Hall and Vernon Oliver (the “Appellants”) appeal the granting of Develop Permit – 

Permit No. DEV10469 (the “Permit”). The Appellants are represented by Mr. Dustin A. 

Patzer of Pollock and Company for the purposes of this Appeal Hearing.  

2. The Permit is a permit granted in relation to 819 8th Avenue South, Lethbridge, Alberta, 

owned by a Mr. Donal Atkinson (the “Atkinson Property” and “Mr. Atkinson” 

respectively”). It is anticipated that Mr. Atkinson will be represented by Mr. Chris Hotton of 

Huckvale LLP.  

3. Mr. Atkinson appears to have engaged the services of Mr. Kirk Maragh and his corporation, 

Absolute Foundations (“Absolute”) to carry out the purposes of the Permit.  

CONCLUSIONS 

4. Contrary to the Municipal Government Act, RSA 2000, c M-26 (the “Act”, see Tab 1), The 

City of Lethbridge Land Use Bylaw (the “Land Use Bylaw”, see Tab 2), and almost 

certainly the Safety Codes Act, RSA 2000, c S-1 (the “Safety Codes Act”), Absolute 

commenced development and building without the proper permits (see s.683 of the Act, s.4.1 

of the Land Use Bylaw, and s.43 of the Safety Codes Act) 

a. It cannot reasonably be argued that excavation under a building, and the supporting of 

that building with I-beams and what appear to be Jack Posts, can be characterized as 

mere ‘excavation’ (see submitted pictures). 

i. As such, Absolute improperly commenced the development on Mr. 

Atkinson’s property.  



5. It appears that the application for the Permit was either incomplete or improperly granted. 

a. The Land Use Bylaw requires applications to provide certain information (see s. 4.3 and 

14.1.7.2 of the Land Use Bylaw). The London Road Area Redevelopment Plan (the 

“ARP”, see Tab 3) specifies that development in the ARP boundaries is an infill 

development.  

i. The ARP, s.14.1.7.2 of the Land Use Bylaw, and Appendix C at page 4 of the 

Land Use Bylaws (“Appendix C”), in relation to infill developments, increases 

the requirements for development permit applications, including requiring a 

landscaping plan that complies with the Land Use Bylaw (see s.5.4 generally 

and s.5.4.3(q-t) specifically of the ARP). 

1. It appears no landscaping plan was provided as required by the Land 

Use Bylaw and the ARP, nor was any of the information required by 

the ARP provided, including information required as to how to make 

the building a conforming building. 

2. It appears no grading information was provided as relates to s. 4.3 and 

Appendix C at page 5 regarding property grading.  Appendix C, and 

the failure to address grading raises issues about compliance with The 

City of Lethbridge Lot Grading Bylaw.  

3. Appendix C, at page 6, requires the provision of a landscape plan 

developed in accordance with The City of Lethbridge Landscape 

Design Guidelines, photographs of the buildings and architectural 

features in the neighbourhood that served as the sources for your 

design, and a streetscape elevation showing the proposed building and 

the adjacent properties. The elevation must show the grades of all the 

properties. The provision of these items is mandatory. They were not 

provided.  

4. It appears that none of the information required by s. 14.1.7.2 of the 

Land Use Bylaws was provided.  



6. The proposed development is development of a non-conforming building. As such, the 

Permit is improperly granted (see the email of Pam Colling to Laurie Hall from December 

13, 2016 at Tab 4, and s. 8.3.6 of the Land Use Bylaw, EDIT: [and s.643(3) and (5) of the 

Act]). The proposed development does not provide the required information to determine if it 

will be in compliance with the ARP (see s. 5 of the ARP generally).  

7. There was a failure to provide notice to owners of neighbouring properties that were, or had 

the potential to be materially interfered with, or to have affected the use, enjoyment, and 

value of same (see s.5.4.2 of the Land Use Bylaw and s.640(6) of the Act). Notice of the 

proposed development should have been given to the Appellants and to the London Road 

Neighborhood Association, as set out in the ARP (see s. 5.1.2(e)). See also Thomas v 

Edmonton (City), 2016 ABCA 57 (“Thomas”) at paragraph 49, citing Baker v Canada 

(Minister of Citizenship and Immigration), 1999 CanLII 699 (SCC), [1999] 2 SCR 817 

“Baker” at para 20: “The fact that a decision is administrative and affects ‘the rights, 

privileges or interests of an individual’ is sufficient to trigger the application of the duty of 

fairness” (see Tab 5). 

a. It is a violation of the principles of procedural fairness that a person affected by a 

decision of a Tribunal not have an opportunity to address that Tribunal. 

i. The Development Officer was aware of the improperly commenced 

development and the over-excavation into the Appellant’s lands (see the 

email of Laurie Hall to Pam Colling on July 9, 2018, three days before the 

Permit was granted at Tab 6)). Notice should have been given to the 

Appellants and the London Road Neighbourhood Association.  

8. The Permit should be revoked, or varied with conditions, as the development clearly 

materially interferes with or affects the use, enjoyment, and value of the Appellants’ 

neighbouring property (see s.5.4.2.2 of the Land Use Bylaw and s.640(6) of the Act). Further, 

the Land Use Bylaw and the ARP are to be specifically interpreted through the lens of s. 617 

of the Act, which specifies that the granting of development permitted to achieve orderly and 

economical development. The conduct of Atkinson and Absolute cannot in any way be 

categorized as orderly or economical.   



a. It is painfully clear that the development has damaged, materially interfered with, and 

affected the use, enjoyment, and value of the Appellants’ neighbouring property (see 

submitted pictures). The Permit should be revoked, or varied with conditions to 

prevent further damage to the Appellants’ property, to repair the damage to the 

Appellants’ property, and to make provision such that the development will not, 

during its’ execution and afterwards, interfere with the use, enjoyment, or value of the 

Appellants’ property. It should be a condition that Mr. Atkinson and Absolute be 

required to provide a plan, from an expert that is not Absolute or related to Absolute, 

to provide for all of the foregoing before they can execute on the new permit (see 

s.5.5.2 of the Land Use Bylaw).  

b. It is also painfully clear that the Permit has not been conducted, in any way, in an 

orderly and economical manner.  

9. In further regard to the Permit, if the Permit is not revoked, conditions should be attached to 

the Permit for the Mr. Atkinson’s building and property to be brought into compliance with 

the Land Use Bylaw and the ARP. 

10. Regarding the anticipated comments of Mr. Atkinson that the Appellants’ are only engaging 

in delay tactics, it is was not the Appellants that engaged in excavation and supporting of a 

building without lawful permits to do so, and it was not the Appellants’ that commenced 

development of such a nature prior to the expiration of the Appeal deadline for the Permit. 

And especially did not commence those things in advance of the Appeal deadline in full 

knowledge of the damage caused to the Appellants’ property.  

11. Regarding anticipated comments about the definition of the term ‘Development’ in the Act, 

the Land Use Bylaw, and the ARP, it is noted that s.13 of the Act specifies that where there is 

an inconsistency between a bylaw and the Act, the bylaw is of no force or effect to the extent 

of the inconsistency (see the Act at s. 13).  
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  RSA 2000 
Section 11  Chapter M-26 

 

MUNICIPAL GOVERNMENT ACT 
 

43

bylaw passed under this Division is of no effect to the extent that it 
is inconsistent with the specific bylaw passing power. 

1994 cM-26.1 s10 

Relationship to natural person powers 

11(1)  Despite section 180(2), a municipality may do something 
under its natural person powers even if the thing could be done 
under a bylaw passed under this Division. 

(2)  Section 7(i) does not apply to a bylaw passed under a 
municipality’s natural person powers. 

1994 cM-26.1 s11 

Division 2 
Scope of Bylaws 

Geographic area of bylaws 

12   A bylaw of a municipality applies only inside its boundaries 
unless 

 (a) one municipality agrees with another municipality that a 
bylaw passed by one municipality has effect inside the 
boundaries of the other municipality and the council of 
each municipality passes a bylaw approving the 
agreement, or 

 (b) this or any other enactment says that the bylaw applies 
outside the boundaries of the municipality. 

1994 cM-26.1 s12 

Relationship to Provincial law 

13   If there is a conflict or inconsistency between a bylaw and this 
or another enactment, the bylaw is of no effect to the extent of the 
conflict or inconsistency. 

RSA 2000 cM-26 s13;2015 c8 s3 

Part 3 
Special Municipal Powers and Limits 

on Municipal Powers 

Division 1 
Expropriation 

Expropriation powers 

14(1)  In this section, “organization” means any of the following 
organizations in which the municipality is a member or has 
acquired shares: 

 (a) a society under the Societies Act; 

3
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Development Permits 

Permit 

683   Except as otherwise provided in a land use bylaw, a person 
may not commence any development unless the person has been 
issued a development permit in respect of it pursuant to the land 
use bylaw. 

1995 c24 s95 

Development applications 

683.1(1)  A development authority must, within 20 days after the 
receipt of an application for a development permit, determine 
whether the application is complete.  

(2)  An application is complete if, in the opinion of the 
development authority, the application contains the documents and 
other information necessary to review the application. 

(3)  The time period referred to in subsection (1) may be extended 
by an agreement in writing between the applicant and the 
development authority or, if applicable, in accordance with a land 
use bylaw made pursuant to section 640.1(a).  

(4)  If the development authority does not make a determination 
referred to in subsection (1) within the time required under 
subsection (1) or (3), the application is deemed to be complete. 

(5)  If a development authority determines that the application is 
complete, the development authority must issue to the applicant an 
acknowledgment in the form and manner provided for in the land 
use bylaw that the application is complete. 

(6)  If the development authority determines that the application is 
incomplete, the development authority must issue to the applicant a 
notice in the form and manner provided for in the land use bylaw 
that the application is incomplete and that any outstanding 
documents and information referred to in the notice must be 
submitted by a date set out in the notice or a later date agreed on 
between the applicant and the development authority in order for 
the application to be considered complete.  

(7)  If the development authority determines that the information 
and documents submitted under subsection (6) are complete, the 
development authority must issue to the applicant an 
acknowledgment in the form and manner provided for in the land 
use bylaw that the application is complete. 

(8)  If the applicant fails to submit all the outstanding information 
and documents on or before the date referred to in subsection (6), 
the application is deemed to be refused.  

4
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or a court shall not have regard to any policy approved by a council 
or by a person or body referred to in subsection (1)(b) unless the 
policy is set out in the list prepared and maintained under 
subsection (1) and published in accordance with subsection (2). 

(4)  This section applies on and after January 1, 2019. 
2016 c24 s99 

Division 5 
Land Use 

Land use bylaw 

639   Every municipality must pass a land use bylaw. 
1995 c24 s95 

Protection of agricultural operations 

639.1   In preparing a land use bylaw, a municipality must 
consider the protection of agricultural operations unless an ALSA 
regional plan requires agricultural operations to be protected or 
requires agricultural land or land for agricultural purposes to be 
protected, conserved or enhanced, in which case the municipality 
must comply with the ALSA regional plan. 

RSA 2000 c21(Supp) s5;2009 cA-26.8 s83 

Land use bylaw  

640(1)  A land use bylaw may prohibit or regulate and control the 
use and development of land and buildings in a municipality. 

(2)  A land use bylaw 

 (a) must divide the municipality into districts of the number 
and area the council considers appropriate; 

 (b) must, unless the district is designated as a direct control 
district pursuant to section 641, prescribe with respect to 
each district, 

 (i) the one or more uses of land or buildings that are 
permitted in the district, with or without conditions, 
or 

 (ii) the one or more uses of land or buildings that may be 
permitted in the district at the discretion of the 
development authority, with or without conditions, 

  or both; 

 (c) must establish a method of making decisions on 
applications for development permits and issuing 
development permits for any development, including 
provision for 

5
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 (i) the types of development permit that may be issued, 

 (ii) applying for a development permit, 

 (iii) processing an application for, or issuing, cancelling, 
suspending or refusing to issue, a development 
permit, 

 (iv) the conditions that are to be attached, or that the 
development authority may attach, to a development 
permit, either generally or with respect to a specific 
type of permit, 

 (v) how long any type of development permit remains in 
effect, 

 (vi) the discretion that the development authority may 
exercise with respect to development permits, and 

 (vii) any other matters necessary to regulate and control 
the issue of development permits that to the council 
appear necessary; 

 (d) must provide for how and to whom notice of the issuance 
of a development permit is to be given; 

 (e) must establish the number of dwelling units permitted on 
a parcel of land. 

(3)  A land use bylaw may identify additional land as adjacent land 
for the purposes of section 692. 

(4)  Without restricting the generality of subsection (1), a land use 
bylaw may provide for one or more of the following matters, either 
generally or with respect to any district or part of a district 
established pursuant to subsection (2)(a): 

 (a) subdivision design standards; 

 (b) the ground area, floor area, height, size and location of 
buildings; 

 (c) the amount of land to be provided around or between 
buildings; 

 (d) the landscaping of land or buildings; 

 (e) the location, height and maintenance of fences and walls; 

 (f) the establishment and maintenance of 

 (i) off-street or other parking facilities, and 

6
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 (ii) loading and unloading facilities, 

  and any other similar matters; 

 (g) the design, character and appearance of buildings; 

 (h) the location and amount of access to lots from roads and 
ensuring that there is at least one means of access from 
each lot to a road; 

 (i) the lighting of land, buildings or other things; 

 (j) the enlargement, alteration, repair, removal or relocation 
of buildings; 

 (k) the excavation or filling in of land; 

 (l) the development of buildings 

 (i) on land subject to flooding or subsidence or that is 
low lying, marshy or unstable, 

 (ii) on land adjacent to or within a specified distance of 
the bed and shore of any body of water, or 

 (iii) subject to regulations made under section 693 or 694, 
within a specified area around an airport; 

 (m) the construction, placement or use of billboards, 
signboards or other advertising devices of any kind, and if 
they are permitted at all, governing their height, size and 
character; 

 (n) the removal, repair or renovation of billboards, signboards 
or other advertising devices of any kind; 

 (o) the density of population in any district or part of it; 

 (p) the designation of a district as a direct control district in 
accordance with section 641; 

 (q) the establishment of any related agreements, forms, fees 
or procedural matters; 

 (r) issuing orders under section 645. 

(5)  A land use bylaw may provide that when an application for a 
development permit or change in land use designation is refused 
another application with respect to the same lot 

 (a) for a development permit for the same or a similar use, or 
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 (b) for a change in land use designation 

may not be made by the same or any other applicant until the time 
stated in the land use bylaw has expired. 

(6)  A land use bylaw may authorize a development authority to 
decide on an application for a development permit even though the 
proposed development does not comply with the land use bylaw or 
is a non-conforming building if, in the opinion of the development 
authority, 

 (a) the proposed development would not 

 (i) unduly interfere with the amenities of the 
neighbourhood, or 

 (ii) materially interfere with or affect the use, enjoyment 
or value of neighbouring parcels of land, 

  and 

 (b) the proposed development conforms with the use 
prescribed for that land or building in the land use bylaw. 

(7)  A land use bylaw must be consistent with the applicable 
requirements of the regulations under the Gaming, Liquor and 
Cannabis Act respecting the location of premises described in a 
cannabis licence and distances between those premises and other 
premises. 

RSA 2000 cM-26 s640;2016 c24 s100;2017 c21 s28 

Alternative time periods for applications 

640.1   The council of a city or of a municipality with a population 
of 15 000 or more may, in a land use bylaw, 

 (a) provide for an alternative period of time for the 
development authority to review the completeness of a 
development permit application under section 683.1(1), 

 (b) provide for an alternative period of time for a 
development authority to make a decision on a 
development permit application under section 684, 

 (c) provide for an alternative period of time for the 
subdivision authority to review the completeness of an 
application for subdivision approval under section 653.1, 
and 

 (d) provide for an alternative period of time for the 
subdivision authority to make a decision on an application 
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 (i) the types of development permit that may be issued, 

 (ii) applying for a development permit, 

 (iii) processing an application for, or issuing, cancelling, 
suspending or refusing to issue, a development 
permit, 

 (iv) the conditions that are to be attached, or that the 
development authority may attach, to a development 
permit, either generally or with respect to a specific 
type of permit, 

 (v) how long any type of development permit remains in 
effect, 

 (vi) the discretion that the development authority may 
exercise with respect to development permits, and 

 (vii) any other matters necessary to regulate and control 
the issue of development permits that to the council 
appear necessary; 

 (d) must provide for how and to whom notice of the issuance 
of a development permit is to be given; 

 (e) must establish the number of dwelling units permitted on 
a parcel of land. 

(3)  A land use bylaw may identify additional land as adjacent land 
for the purposes of section 692. 

(4)  Without restricting the generality of subsection (1), a land use 
bylaw may provide for one or more of the following matters, either 
generally or with respect to any district or part of a district 
established pursuant to subsection (2)(a): 

 (a) subdivision design standards; 

 (b) the ground area, floor area, height, size and location of 
buildings; 

 (c) the amount of land to be provided around or between 
buildings; 

 (d) the landscaping of land or buildings; 

 (e) the location, height and maintenance of fences and walls; 

 (f) the establishment and maintenance of 

 (i) off-street or other parking facilities, and 
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 (ii) loading and unloading facilities, 

  and any other similar matters; 

 (g) the design, character and appearance of buildings; 

 (h) the location and amount of access to lots from roads and 
ensuring that there is at least one means of access from 
each lot to a road; 

 (i) the lighting of land, buildings or other things; 

 (j) the enlargement, alteration, repair, removal or relocation 
of buildings; 

 (k) the excavation or filling in of land; 

 (l) the development of buildings 

 (i) on land subject to flooding or subsidence or that is 
low lying, marshy or unstable, 

 (ii) on land adjacent to or within a specified distance of 
the bed and shore of any body of water, or 

 (iii) subject to regulations made under section 693 or 694, 
within a specified area around an airport; 

 (m) the construction, placement or use of billboards, 
signboards or other advertising devices of any kind, and if 
they are permitted at all, governing their height, size and 
character; 

 (n) the removal, repair or renovation of billboards, signboards 
or other advertising devices of any kind; 

 (o) the density of population in any district or part of it; 

 (p) the designation of a district as a direct control district in 
accordance with section 641; 

 (q) the establishment of any related agreements, forms, fees 
or procedural matters; 

 (r) issuing orders under section 645. 

(5)  A land use bylaw may provide that when an application for a 
development permit or change in land use designation is refused 
another application with respect to the same lot 

 (a) for a development permit for the same or a similar use, or 
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 (b) for a change in land use designation 

may not be made by the same or any other applicant until the time 
stated in the land use bylaw has expired. 

(6)  A land use bylaw may authorize a development authority to 
decide on an application for a development permit even though the 
proposed development does not comply with the land use bylaw or 
is a non-conforming building if, in the opinion of the development 
authority, 

 (a) the proposed development would not 

 (i) unduly interfere with the amenities of the 
neighbourhood, or 

 (ii) materially interfere with or affect the use, enjoyment 
or value of neighbouring parcels of land, 

  and 

 (b) the proposed development conforms with the use 
prescribed for that land or building in the land use bylaw. 

(7)  A land use bylaw must be consistent with the applicable 
requirements of the regulations under the Gaming, Liquor and 
Cannabis Act respecting the location of premises described in a 
cannabis licence and distances between those premises and other 
premises. 

RSA 2000 cM-26 s640;2016 c24 s100;2017 c21 s28 

Alternative time periods for applications 

640.1   The council of a city or of a municipality with a population 
of 15 000 or more may, in a land use bylaw, 

 (a) provide for an alternative period of time for the 
development authority to review the completeness of a 
development permit application under section 683.1(1), 

 (b) provide for an alternative period of time for a 
development authority to make a decision on a 
development permit application under section 684, 

 (c) provide for an alternative period of time for the 
subdivision authority to review the completeness of an 
application for subdivision approval under section 653.1, 
and 

 (d) provide for an alternative period of time for the 
subdivision authority to make a decision on an application 
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4 APPLYING FOR A  
DEVELOPMENT PERMIT 

4.1 When a Permit is Required 
Except as provided in Section 4.2, a person may not commence any development 
unless the person has been issued a development permit in respect of it pursuant to 
this land use bylaw.1 

4.2 When a Permit is Not Required 
 At the discretion of the Development Authority, the following may not require a 

separate development permit.  They may, however, require other permits from the 
municipality or provincial government: 

 Offices serving the administrative needs, and storage and maintenance 
facilities serving the operational needs of a principal use that may be 
considered part of the principal use. 

 Supplementary uses when no new building or additions are involved in the 
development of the supplementary use. 

 Accessory uses when the accessory use was specifically approved in the 
permit for the principal use.   

 Unless otherwise required by a statutory plan, the following do not require a 
development permit, but may require other permits from the municipality, provincial 
or federal government:2 

 the temporary use of all or part of a building for a polling station, returning 
officer's headquarters, campaign office or any other use in connection with 
a federal, provincial, municipal or school election, or a referendum, 
plebiscite or census, 

 the construction, widening, altering or maintaining of: 

• a public roadway, 

• a railway line, 

• that part of a utility system which is not a utility facility, 

 transit system passenger benches, stops and shelters, 

 the routine maintenance of, and/or repairs to, land or buildings, 

 landscaping on a parcel, unless it is landscaping which is required by a 
development permit, 

 paving on a parcel such as driveways, unless otherwise required by a 
development permit, 

                                                
1 Bylaw 6106 April 30, 2018 
2 Bylaw 6117 May 28, 2018 
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 fireplaces that comply with this Bylaw, 

 the use of a dwelling by the occupant or occupants to create unique items 
or objects of art such as paintings, sculpture and compositions of music or 
literature, 

 single detached dwellings, additions to single detached dwellings, and 
accessory buildings in residential districts which are permitted uses and 
which comply with the Land Use Bylaw, 

 the use of a Shipping Container in a residential district for a period not 
exceeding 6 months.  For the purposes of this subsection the 6 month 
period shall commence from the date of the arrival/delivery of the Shipping 
Container which date shall be established by the production of a delivery 
receipt/invoice or by such other evidence satisfactory for the Development 
Officer.  In the event such receipt/invoice or other satisfactory evidence is 
not received by the Development Officer the Shipping Container shall be 
deemed to have been in use for the period of three months immediately 
prior to the date of the initial request by the Development Office for 
confirmation of the date of arrival/delivery of the Shipping Container.4 

 satellite dishes, and radio and television antennas and telecommunications 
towers that are not subject to federal regulation and that meet the 
requirements of this Bylaw,5 

 telecommunications towers that are subject to federal regulation,6 

 oil and gas and pipeline installations in accordance with the Act.7 

 Electric Vehicle (EV) charging facilities which form part of a parking facility 
approved by a development permit.8 

4.3 Information Required for Development Applications 
 Submission requirements:9 

 If the application is made by mail or in person:  
two hard copies of the following at a size and scale that provides for 
legibility and scalability and containing the information required by 
Sections 4.3.2 and 4.3.3: 

• A site plan 

• Floor plans 

• Elevation drawings 

• Landscape plans 

• A Civil site plan10 

                                                
4 Bylaw 5897 January 19, 2015 
5 Bylaw 6050 July 4, 2017 
6 Bylaw 6050 July 4, 2017 
7 Bylaw 6050 July 4, 2017 
8 Bylaw 6050 July 4, 2017 
9 Bylaw 6106 April 30, 2018 
10 Bylaw 6050 July 4, 2017 
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 A pdf copy of the plans and drawings noted in Section 4.3.1.1 
and containing the information required by Sections 4.3.2 
and 4.3.3. 

 Details of the proposed development on Form A of this Bylaw. 

 Optional: an email address on Form A which shall mean 
applicant consent to receive documents and communications 
at that address. 

 Evidence satisfactory to the Development Officer that the 
application is authorized by the registered owner(s) of the 
parcel. 

 The fee described in the Development Fees and Charges 
Bylaw.  

 If the application is made by electronic means: 

 A pdf copy of the plans and drawings noted in Section 4.3.1.1 
and containing the information required by Sections 4.3.2 
and 4.3.3. 

 A scanned copy or a fillable pdf copy of Form A of this Bylaw 
providing details of the proposed development  

 Required: an email address on Form A which shall mean 
applicant consent to receive documents and communications 
at that address. 

 Evidence satisfactory to the Development Officer that the 
application is authorized by the registered owner(s) of the 
parcel. 

 The fee described in the Development Fees and Charges 
Bylaw that can be received or charged electronically. 

 Every page of the submitted plans and drawings must contain the following 
information: 

 Legal description 
 Municipal Address 
 A drawing date and number 
 Drawing Scale 
 Project name and/or description 

 Submission Information 

Depending on the type and extent of development the applicant may be required to 
provide some or all of the following information in the submission.  The applicant 
should contact the Planning and Development Services Department for detailed 
advice on information requirements. 

 A Site Plan that: 

 Is oriented with north at the top of the page and shows a 
north arrow 

 indicates in a text block: 

 the proposed land use(s) 

 the proposed density 

 the parcel area, parcel coverage, and floor area ratio 

 the total net and gross floor areas 
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 the net and/or gross floor areas broken down by land 
use 

 the number of residential units broken down by number 
of bedrooms per unit 

 the number of regular parking spaces and number of 
barrier free parking spaces 

 shows, dimensions in metric, and identifies 

 the subject parcel lines and the abutting road right of 
ways and the adjacent and opposite parcels and driveway 
entrances to the same 

 all easements, utility right of ways and other applicable 
encumbrances 

 the boulevards abutting the subject parcel including the 
existing or future: boulevard trees, sidewalks, curbs, 
light standards, hydrants, utility installations and transit 
stops 

 all the existing and proposed buildings on the subject 
parcel 

 the building setback distances measured in accordance 
with the definition for setback and shown with a 
dimension line 

 all driveways, vehicle stacking distances, parking areas, 
maneuvering aisles, parking spaces (including barrier 
free spaces) and loading docks/bays, landscaped and 
non/landscaped parking islands  

 all large-vehicle movement paths, and a 12m centre line 
turning radius for fire trucks 

 deleted11 

 the on-site and off-site connecting sidewalks and 
pathways, centre-walks, curb ramps, crossing tables, and 
identifying the slopes and cross slopes of the same, and 
all pedestrian-crossing pavement markings, detectable 
warning surfaces, and pedestrian signage.12 

 bicycle parking and storage facilities13 

 the location of transit stops 

 all areas to be landscaped 

 the garbage containment area 

 any outdoor storage areas 

 the snow stock-pile locations 

 the location of group mailboxes and vehicle pull-out 

 the location of existing and/or proposed signage 

 the location and type of site lighting 

 the existing and/or proposed above ground utility 
structures 

                                                
11  Bylaw 6016 October 17, 2016 
12  Bylaw 6017 October 17, 2016 
13 Bylaw 6016 October 17, 2016 
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 Floor Plans that show, dimension in metric, and identify: 

• the layout of each floor including all door and window openings 

• deleted14 

• the use of each area 

 Elevation Drawings that show in color, dimension in metric and identify: 

• all building faces and grade lines 

• the roofs, eave overhangs, roof slope, and roof structures 

• the building height to the peak of the roof, measured in accordance 
with the definition for height, for all building faces 

• the finish materials and color of same 

• any existing and/or proposed fascia signs, canopy signs, projecting 
signs, or roof signs 

• a detail of any proposed free-standing sign 

 A Civil Site Plan that shows, dimensions in metric and identifies:15 

• proposed grades and contours,  

• on-site storm retention areas and volume calculations 

• the location of catch basins and swales or drainage channels 

• calculations for the volume and other characteristics of sanitary and 
storm sewage discharge 

• the locations of utility service connections 

• the location of any on-site fire hydrants 

• the location of premise isolation installations 

 Landscape Plan(s) that show, dimension in metric and identify: 

 Overall layout 

 the existing and proposed topography indicating storm 
water retention areas 

 the existing vegetation indicating what is to be retained 
and what is to be removed 

 the location of utility right of ways, underground utilities 
and other underground structures or installations 

 the location of buildings and sidewalks 

 the location of driveways, parking areas, garbage 
containers and enclosures, outdoor storage areas, 
fences, signs, lamp standards, utility installations, etc.  

 the location of all parking lot traffic islands16 

 the location of both individual and group amenity spaces 
(unit patios, playgrounds, open space, etc)  

 the location of hard structural elements such as retaining 
walls, fences, walkways, patios and other hard surface 
areas and noting the materials and finishes 

                                                
14 Bylaw 6050 July 4, 2017  
15 Bylaw 6050 July 4, 2017 
16 Bylaw 6016 October 17, 2016 

18



Sections 4.1 to 4.7 

4-7 
Land Use Bylaw 5700 

 the location of garden elements and structures such as 
gazebos, fountains, benches, sculptures, and sheds and 
noting materials and finishes  

 Planting plan 

 the location and layout of berms, planting beds, plants, 
lawns, ground covers, and mulch 

 plants drawn at mature size, sufficiently differentiated 
with symbols and keyed to the plant list 

 a plant list identifying the plants by common and latin 
name, the quantity of each plant, and the plant size at 
time of planting  

 the irrigation plan  

 Elevation views 

 a colour rendering of garden elements and structures 
such as gazebos, benches, fences, gates, special lighting 
features, fountains, sculptures, etc and noting the 
materials and finishes 

 Where required by a statutory plan, a shadowing/sunlight study, prepared by a 
suitably qualified architect or engineer, which includes: 

 Shadow drawings, dimensioned in metric and showing: 

 a north arrow and scale bar 

 the subject parcel lines, the abutting road right of ways 
and the adjacent and opposite parcels 

 all existing and proposed buildings on the subject parcel 

 all existing buildings on adjacent and opposite parcels, 
and all existing buildings on other parcels identified as 
being affected by shadowing/sunlight changes due to the 
proposed development 

 existing and incremental shadows differentiated by 
hatching or colour 

 shadows produced by the proposed development and 
other buildings shown in the drawings, at the following 
dates and times: 

Date Jun 21 Sep 21 Dec 21 Comments 

Times 

5:23 am 7:16 am 8:25 am Rise 

6:53 am 8:46 am 9:55 am Rise +1.5 hours 

7:33 am   SN -6 hours 

8:33 am   SN -5 hours 

9:33 am 9:24 am  SN -4 hours 

10:33 am 10:24 am  SN -3 hours 

11:33 am 11:24 am 10:29 am SN -2 hours 

12:33 pm 12:24 pm 11:29 am SN -1 hour 

1:33 pm 1:24 pm 12:29 pm Solar Noon (SN) 

2:33 pm 2:24 pm 1:29 pm SN +1 hour 

3:33 pm 3:24 pm 2:29 pm SN +2 hours 

4:33 pm 4:24 pm  SN +3 hours 
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5:33 pm 5:24 pm  SN +4 hours 

6:33 pm   SN +5 hours 

7:33 pm   SN +6 hours 

8:12 pm 6:01 pm 3:03 pm Set -1.5 hours 

9:42 pm 7:31 pm 4:33 pm Set 

 

 A written analysis, including: 

 description of the methodology used in preparing the 
study 

 description of all locations/uses of areas affected by 
shadowing/sunlight changes due to the proposed 
development 

 quantification and assessment of the impact on areas 
affected by shadowing/sunlight changes due to the 
proposed development 

 summary describing any mitigating features that have 
been incorporated into the site and building design17 

 Such other information, determined at the discretion of the Development 
Officer, as may be required to enable a proper evaluation of the 
application. 

4.4 Application Completeness18 
A development permit application is considered complete when payment of the fee in 
accordance with Section 4.6 has been received and the information required by Section 
4.3 has been received and is, in the opinion of the Development Authority, of sufficient 
quantity and quality to enable evaluation of the application. 

 Review for Completeness 

Within 21 days of receiving an application, the Development Authority shall review 
the application and shall issue a written notice, delivered by mail or email, advising if 
the application has been determined complete or incomplete. 

 If the application is submitted outside of business hours the date the 
application is received is deemed to be the next business day. 

 If 21 days is insufficient to allow adequate review of the information the 
applicant and the Development Authority may agree, in writing, to another 
time frame. 

 Compliance with the 21 day time frame, or a time frame agreed to under 
sub-section 4.4.1.2, is evidenced by the date on the written notice from the 
Development Authority and not the date that the notice is received by the 
applicant. 

 Application Determined Complete 

                                                
17 Bylaw 6117 May 28, 2018 
18 Bylaw 6106 April 30, 2018 
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 For an application for a discretionary use that is complete in accordance with Section 
4.4 and upon which only the Commission may decide:3 

 not requiring a waiver of any provision of this Bylaw, the Development 
Officer shall refer the application to the Commission, with 
recommendations, and the Commission shall: 

 issue a development permit with or without conditions, or 

 refuse the application, giving the reason(s) for refusal. 

 requiring a waiver of the one or more provisions of this Bylaw which the 
Commission is authorized to grant, the Development Officer shall refer the 
application to the Commission, with recommendations, and the 
Commission shall: 

 grant the waiver, and issue a development permit with or 
without conditions, or 

 refuse the application, giving the reason(s) for refusal. 

 requiring a waiver of one or more provisions of this Bylaw which the 
Commission is not authorized to grant, the Development Officer shall refer 
the application to the Commission, which shall refuse the application, 
giving the reason(s) for refusal. 

5.4 Authorized Waivers 
 Notwithstanding the definition of "parcel", described in Section 1.4, the Development 

Authority is authorized to consider two or more contiguous parcels as one parcel, and 
if it is so decided, it shall be stated on the development permit. 

 Certain provisions of this Bylaw, described in Section 5.4.4 may be waived if the 
resulting proposed development: 

conforms with the use prescribed for the land or building in this Bylaw, and 

 would not unduly interfere with the amenities of the neighbourhood, or 

 would not materially interfere with or affect the use, enjoyment or value of 
neighbouring properties. 

 The Commission is authorized to decide the circumstances, if any, under which the 
Development Officer may not grant waivers described in Section 5.4.4. 

 The Development Authority may grant the following waivers: 

 an unlimited waiver of setbacks except for: 

• the street setbacks described in Section 9.15 

• the setbacks from the gas line described in Section 9.16 

• the setbacks from parcel lines for Micro-WECS described in Section 
9.13, 

 an unlimited waiver of the maximum projections allowed into setbacks, 

 an unlimited waiver of maximum building height, 

 an unlimited waiver of maximum parcel coverage, 

                                                
3 Bylaw 6106 April 30, 2018 
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 an unlimited waiver of maximum floor area ratio, 

 a waiver of the requirements for or restrictions on signs described in 
Section 9.21, 

 a waiver of the requirements for or restrictions on Billboards described in 
Section 9.20,4 

 a waiver of the parcel access requirements described in Section 9.18.1 and 
the parcel access requirements specific to individual districts, 

 a waiver of the parking and loading requirements described in Section 
9.22, 

 a waiver of amenity space requirements described in Section 9.18.2, 

 a waiver of the requirements for home occupations described in Section 
9.12, 

 a waiver of the minimum width, length and area of parcels: 

• located in the urban-future district and legally registered as of 
November 5, 1984, or 

• located in any other district. 

 a waiver of the requirements for accessory buildings described in section 
14.1.4,5 

 deleted 6 

 deleted 7 

 a waiver of the restriction against lane access for medical/surgical 
specialist offices described in Section 13.4.8.9.1. 

 except for setbacks from parcel lines, an unlimited waiver for the 
requirements for Micro-WECS described in Section 9.13. 

 a waiver of the mobility and accessibility requirements in Section 9.23.8 

 The Development Authority is not authorized to grant any waivers of the distances and 
requirements of the Subdivision and Development Regulations. 

5.5 Conditions of Approval 
 Any condition which is attached to a development permit forms part of the 

development permit, and shall be complied with for the development permit to remain 
valid. 

 The Development Authority may attach conditions: 

 to ensure that a proposed use or development of land or buildings will 
comply with the provisions of this Bylaw and any applicable statutory plan, 

 specifying the period of time during which a development permit is valid 
and/or the date by which development shall commence, 

                                                
4 Bylaw 5899 January 19, 2015 
5 Bylaw 6050 July 4, 2017 
6 Bylaw 5898 January 19, 2015 
7 Bylaw 5898 January 19, 2015 
8 Bylaw 6017 October 17, 2016 
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8.3 Non-conforming Uses and Buildings 
 No use of land or a building shall be deemed non-conforming solely due to the 

conversion of measurements from imperial to metric, if that use conformed to the 
imperial measurement requirement in effect at the time the use was approved or 
constructed. 

 Any development permit that has been issued before the final approval of this Bylaw, 
or a bylaw to amend this Bylaw, continues in effect notwithstanding that the enactment 
of the bylaw would render the development a non-conforming use of land or a building. 

 A non-conforming use of land or a building may be continued, but if that use is 
discontinued for a period of 6 consecutive months or more, any future use of the land 
or building shall conform with the provisions of this Bylaw. 

 A non-conforming use of part of a building may be extended throughout the building 
but the building, whether or not it is a non-conforming building, shall not be enlarged 
or added to and no structural alterations shall be made to it or in it. 

 A non-conforming use of part of a parcel shall not be extended or transferred in whole 
or in part to any other part of the parcel and no additional buildings shall be erected 
on the parcel while the non-conforming use continues. 

 A non-conforming building may continue to be used but the building shall not be 
enlarged, added to, rebuilt or structurally altered except: 

 as may be necessary to make it a conforming building, or 

 as the Development Officer considers necessary for the routine 
maintenance of the building. 

 If a non-conforming building is damaged or destroyed to the extent of more than 75% 
of the value of the building above its foundation, the building shall not be repaired or 
rebuilt except in accordance with this Bylaw. 

 The use of land or the use of a building is not affected by reason only of a change of 
ownership, tenancy or occupancy. 
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 Infill Development 

Infill developments must take into account the neighbourhood context.  Designing in 
context means providing enough visual linkages between existing buildings and a 
proposed project so that a cohesive overall effect is maintained. 

 Unless rules or guidelines in a Statutory Plan apply, City of Lethbridge 
Residential Infill Design Guidelines (Appendix C) shall apply to a proposed 
new building (including additions) that: 

• is a permitted use for which a waiver is requested, or 

• is a discretionary use, whether or not a waiver is requested, and 

• is located in any of the following areas (see Appendix D for more 
information):2 

 

 In addition to the submission requirements of Section 4.3, an application 
for an infill development meeting the criteria of Section 9.17.2 must be 
accompanied by the following information:   

• a streetscape elevation showing the proposed building and the 
adjacent properties.  The elevation must show the grades of all the 
properties, 

• photographs of the buildings and architectural features in the 
neighbourhood that served as the contextual sources for the design, 

• a landscape plan developed in accordance with the City of Lethbridge 
Landscape Design Guidelines. 

                                                
2 Bylaw 6050 July 4, 2017 
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5.1 General 
The policies in this section will guide the overall direction of the Plan’s implementation. 

This section of the Plan provides general objectives and policies with regard to the overall direction of the 
Plan. Setting the stage for the other 6 more specific policy sections.

5.1.1 Objectives

a)	 Ensure it is clear when policies are mandatory and where there may be exceptions due to valid 
planning principles. 

b)	 Ensure innovation is supported allowing new concepts and ideas to offer creative solutions. 

c)	 Ensure the plan is used and implemented by more than just the Planning and Development Services 
Department. 

5.1.2 Policies 

a)	 Within the policy framework: 

i.	 The term ‘development’ means a change of use, new buildings (primary and accessory) 
and/or additions. Although the terms ‘development’, ‘redevelopment’, and ‘infill’ have 
different definitions, the policies and regulations of the Plan should apply to all. 

ii.	 The use of ‘shall’ means that the policy is mandatory; exceptions would require an 
amendment to the Plan. 

iii.	 The use of ‘should’ means that the policy is expected to be followed, with the possibility of 
exceptions due to a valid planning principle, or circumstances unique to a specific project. 

b)	 When determining an appropriate land use district for a Land Use Bylaw amendment, the vision for 
the location (as identified in Section 4) shall be considered along with other policies in the Plan.

c)	 The Plan recognizes that innovation is important as there will always be new concepts and ideas 
that arise. Where new concepts and ideas respond to and meet the intent of the Vision and Guiding 
Principles, or offer a creative solution to a particular problem, efforts shall be made to find ways to 
allow for their implementation, including, where necessary, amendments to the Plan.

d)	 The implementation of the policy framework extends beyond the responsibility of Planning and 
Development as many City departments have an important role to play, including the installation, 
upgrading, and maintenance of parks, utilities, and infrastructure, as well as the provision of public 
services such as waste collection, snow removal, transit, and emergency services.  Collaboration 
between all City departments shall be sought to successfully implement the Plan.

e)	 The London Road Neighbourhood Association (LRNA) and the residents of the neighbourhood have 
the best understanding of the “character” of the neighbourhood. Neighbourhood matters relating 
to planning & development, social issues, infrastructure, etc. that have the potential to impact 
neighbourhood character should be referred to the LRNA for engagement and feedback as per 
the notification requirements of the Land Use Bylaw or the Community Engagement Strategy, as 
applicable.

Notification Process

During the development of the Plan, a significant concern of the London Road Neighbourhood Association 
and its membership was around the existing notification process. It was decided that this was an issue not 
just relevant to London Road but all existing neighbourhoods in the City, and that it should be part of a 
larger conversation.  See Section 6.1.1.3.
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t)	 The upgrading, expansion, and/or replacement of part or all of existing public/institutional uses shall 
be supported in all precincts.

u)	 Child care facilities should be encouraged throughout the neighbourhood.  They shall be limited to 
corner parcels or parcels that are a minimum of 12.2m wide and have lane access. There shall be a 
maximum of 1 facility per block.

5.4 Built Form 
This section of the Plan provides objectives, policies, and regulations with regard to the built form of 
development. In an existing neighbourhood, development by its nature is contemporary construction 
within an historic context, a stylistic blending of new with existing. The existing context, character, and 
pattern of an established neighbourhood can be recognized, while at the same time allowing for the 
evolution of architectural style and innovation in built form. This does not mean imitating historical 
styles and fashions of another era, or conversely creating a total contrast in fabric or materials, but rather 
recognizing the established scale and patterns of the context and the grain of the neighbourhood. 

5.4.1 Objectives

a)	 Ensure the built form of development displays high-quality design, is context-sensitive and 
contributes to an attractive and vibrant neighbourhood now and in the future.

b)	 Ensure no development jeopardizes the heritage character of the neighbourhood, by focusing on 
preserving the Character-Defining Elements.

5.4.2 Policies 

a)	 All development, regardless of land use or building type, shall, in the opinion of the Development 
Authority, be sensitive to the predominantly low-density residential character of the neighbourhood. 

b)	 The built form regulations have an important relationship to existing land use within the Plan Area 
and the Land Use Bylaw. Land use existing at the time of the adoption of the Plan (as identified in Map 
2: Existing Land Use) continues in effect and, subject to the built form policies below, the district rules 
in Land Use Bylaw 5700, as may be amended or replaced, continue to apply to these properties.

c)	 In addition to the processes and district rules in the Land Use Bylaw, the built form regulations apply 
to the development of all lands and buildings which are located in the Plan Area, in accordance with 
the Land Use Concept. The appropriate built form regulations for a development/building type shall 
be as described below:

i.	 Small-scale residential regulations as described in Section 5.4.3 shall apply to all land 
use districts where any 
form of small-scale 
residential development 
is an allowable use. Small-
scale residential means 
development that is 
composed of 2 or fewer 
dwelling units and includes 
the following building 
types: Dwelling, Single 
Detached; Dwelling, Single 
Detached Live/Work; Dwelling, Two Unit; and Secondary Suites.
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ii.	 Medium-scale residential regulations as described in Section 5.4.4 shall apply to all land use 
districts where any form of medium-scale 
residential development is an allowable 
use. Medium-scale residential means 
residential development that is composed 
of more than 2 dwelling units and includes 
the following building types: Dwelling, 
Small-Scale Townhouse (3 or 4 units); and 
Dwelling, Medium-Scale Townhouse (5+ 
units).

iii.	 Large-scale residential regulations as described in Section 5.4.5 shall apply to all land use 
districts where any form of large-scale residential 
development is an allowable use. Large-scale 
residential means residential development that 
is composed of more than 2 dwelling units and 
includes the following building types: Dwelling, 
Apartment; and Dwelling, Apartment Mixed Use.

iv.	 Non-Residential regulations as described in Section 5.4.6 shall apply to all land use districts 
where commercial and/or public building/institutional uses are allowable. 

d)	 Where a contradiction with the Land Use Bylaw exists, the processes, rules, and regulations in the Plan 
supersede those in the Land Use Bylaw.

e)	 Notwithstanding Land Use Bylaw Section 4.2.2.23, a development permit application is required for 
all single detached dwellings, additions to single detached dwellings, and accessory buildings in 
residential districts within the Plan Area. Development applications shall be prepared in accordance 
with the submission requirements of the Land Use Bylaw.

f )	 The Development Authority is authorized to grant a waiver of the built form regulations and any 
such waiver is subject to the appeal processes identified in the Land Use Bylaw. When a waiver is 
considered, the Development Authority should give consideration for the overall vision of the Plan, 
specifically the Character-Defining Elements. 

g)	 Where the built form regulations require measurements related to the relative position of buildings 
on adjacent properties the location of the buildings may be, at the discretion of the Development 
Authority, approximated from the City’s GIS system.
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5.4.3 Small-Scale Built Form Regulations

Locational Requirements

a)	 The following locational requirements shall apply:

Building Type/Use Locational Requirement
Dwelling, Single Detached No additional requirements

Dwelling, Single Detached 
Live/Work

On an interior parcel with a lane 

On a corner parcel with or without a lane 
Secondary Suite, New On an interior parcel with a lane

On a corner parcel with or without a lane
Dwelling, Two Unit On an interior parcel with a lane, or 

On an interior parcel without a lane that is a minimum width of 20m

On a corner parcel with or without a lane

Setbacks for Principal Buildings

b)	 The following minimum setback requirements should apply:

Parcel Type Setback Requirement
Interior Parcel Front: 

•	 within 1.5m of the average of the front setbacks of the adjacent buildings, but 
not less than 3m and no greater than 10m

Rear:

•	 minimum 30% of the parcel length
Corner Parcel Front (short):

•	 within 1.5m of the front setback of the adjacent building, but not less than 3m 
and no greater than 10m

Front (long):

•	 one-half of the front (short) setback, but not less than 3m and no greater than 
6m

Side:

•	 as per Land Use Bylaw, however one of either side shall be minimum 15% of 
the parcel width

Building Placement and Massing

c)	 Accessory buildings should be separated from the principal dwelling by a minimum of 3.0m.

d)	 Larger buildings should be visually broken into smaller elements to reduce the perceived mass of 
the building. Their form should be designed in a manner sensitive to any smaller buildings located 
adjacent.
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Parking and Vehicular Access

e)	 The following parking and vehicular access (driveways) requirements shall apply:

Parcel Type Driveway Requirement
Interior or Corner Parcels 
adjacent to a lane that is 4m 
or greater in width

•	 Driveways and/or parking spaces shall be provided from the 
lane.

Interior or Corner Parcels 
with no lane or adjacent to 
a lane that is less than 4m in 
width

•	 Driveways and/or parking spaces should be provided from 
the street.

Parcels adjacent to a 
lane that is 4m or greater 
in width where a street 
driveway exists at time of 
Plan adoption

•	 The driveway may remain and be maintained as currently 
situated but should not be enlarged or relocated.

•	 Upon redevelopment of the parcel, removal of the street 
driveways and/or parking spaces and replacement with lane 
access is strongly encouraged.

f )	 Where permitted, driveways shall be:

•	 Limited to one driveway per parcel

•	 A maximum width of 3.6m except where a larger width is required in order to achieve the 
required number of parking spaces.

•	 For parcels less than 20.0m in width, the maximum width of the curb cut, measured at the 
curb line, should be 5.2m.

•	 For parcels greater than 20.0m in width, the maximum width of the curb cut, measured at the 
curb line, should be 8.0m. 

g)	 Curb cuts shall only be permitted in locations where a driveway is permitted. Further, the curb cut 
should only be completed after the driveway is in place. 

Amenity Space

h)	 The site design shall incorporate private amenity space that is functionally designed and arranged so 
each individual dwelling unit has amenity space in the form of a back yard, front yard, deck, balcony, 
verandahs and/or patio that directly relates to interior living areas. 

Building Articulation and Unit Differentiation

i)	 No portion of a front garage shall extend beyond the front building plane of the primary building, 
and the garage width should not exceed 7.3m or 35% of the site width, whichever is less.

j)	 The design of the front façade of the primary building shall incorporate a one-storey design element 
such as a one-storey porch or one-storey eave roof line.

k)	 The design of the side and rear façades of the primary building shall incorporate a design element 
that breaks up an otherwise large, monolithic wall. 

l)	 All side-by-side two unit dwellings shall include a minimum 0.6m off-set between units at the front 
and rear of the building.

Building Orientation and Finishing

m)	 The design of primary dwelling units shall incorporate a street orientation and detailed finishing 
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through the following elements:

•	 Main entrances clearly visible and directly accessible from a city sidewalk,

•	 Façade elements that can be easily “read” from the street (projections, insets, eave lines, roof 
forms, porches, windows, etc.)

•	 Façade finishing shall make use of more than one building material or make use of trim, 
textures and darker colors to break up large building expanses and de-emphasize upper 
levels.  

n)	 Both street façades of a building on a corner parcel shall meet the building orientation and finishing 
requirements of m.

o)	 Developments should incorporate elements which are complementary to the neighbourhood 
including, but not limited to: 

•	 Architectural and design details that are characteristic of the neighbourhood such as 
articulated rooflines, steeply pitched roofs, bellcast mansard roofs, hipped and gable roofs, 
dormers, gables, cross gables, varying planes, extended entryways and front porches; and

•	 High-quality materials and finishes that are characteristic of the neighbourhood such as 
contrasting siding and trim, lap siding (wood or synthetic material such as cement board 
panel siding), red brick, used brick, giant brick, natural stone, natural finish cedar, cedar shake/
shingle roofs.  Stucco and vinyl siding should be discouraged. 

•	 Front façade architectural design details and finishing that wraps around to the sides of 
development, as false façades are not characteristic of the neighbourhood.

p)	 Side and rear wall window overlook into neighbouring windows and yards should be minimized as 
much as possible. 

Landscaping

q)	 The landscape design shall accord with the requirements set out in the Land Use Bylaw and the 
Landscape Design Guidelines in the Land Use Bylaw.

r)	 The landscape design should make use of low height transitions such as steps, fences, gates, hedges, 
and low walls to mark the boundary between the public realm of the street and semi-private outdoor 
amenity spaces on a property.

s)	 The landscaping materials should be of high quality and add significantly to the aesthetic character 
of the project. The use of low-maintenance landscaping, drought tolerant plants and native species is 
encouraged. 

t)	 Unless the Development Authority deems removal is necessary to efficiently accommodate a 
development, existing healthy vegetation on site should be retained.  Where a healthy tree must 
be removed it must be replaced by one or more appropriate substitute trees as per the Landscape 
Design Guidelines in the Land Use Bylaw. 

Street Trees

u)	 All new development should retain existing street trees. The removal of street trees to facilitate 
development, utility installation, and driveways must be approved by the City. A submitted site plan 
shall show the location of existing street trees adjacent to the development and the proposed utility 
connections and driveway location if applicable. Space should also be retained in the boulevard for 
the future phased replanting of street trees, which cannot be replanted on the same spot.

v)	 Replacement shall be carried out at a 2:1 ratio in accordance with the current City standards.

w)	 Replacement trees should be planted in a similar location in front of the parcel. Where replacement 
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is not possible in front of the parcel, the trees shall be planted elsewhere in the neighbourhood 
focusing on the priority areas identified in Policy 5.6.2.f.

x)	 All costs associated with the replacement of a street tree shall be borne by the developer/applicant.

Secondary suites

y)	 Secondary suites shall be a term broadly applied to a traditional secondary suite within a single 
detached dwelling as well as accessory dwelling units (garage and garden suites). At the time of 
Plan adoption, accessory dwelling units are not a defined use in the Land Use Bylaw, although it is 
supported that they be added through a future Land Use Bylaw amendment. 

z)	 Secondary suites shall meet all municipal bylaws and necessary building and fire codes and shall 
obtain the required development and building permits to be considered a legal use. In addition to 
any safety or building requirements, secondary suites shall adhere to requirements in the Land Use 
Bylaw.

aa)	 The creation of basement dwellings in low-lying areas or areas with a history of flooding shall not be 
supported unless the applicant demonstrates, to the satisfaction of the Development Authority, that 
the dwelling will be suitably protected from water ingress.

Policy Framework

33



 

6 | P a g e  
 

AAppppllyyiinngg  ffoorr  aa  DDeevveellooppmmeenntt  PPeerrmmiitt  
If you are planning an infill project we encourage you to contact us early-on to discuss your ideas.  
We can advise you not only on appropriate design but also on the approval processes involved.  

In addition to the requirements of Section 4.3 of Bylaw 5700 you will be required to submit the 
following information with your development application: 

• a streetscape elevation showing the proposed building and the adjacent properties.  The 
elevation must show the grades of all the properties. 

• photographs of the buildings and architectural features in the neighbourhood that served as 
the sources for your design. 

• a landscape plan developed in accordance with the City of Lethbridge Landscape Design 
Guidelines 

NNeeeedd  AAddvviiccee??  
You can contact Planning and Development Services at:  
(403) 320-3920 or developmentservices@lethbridge.ca.   

You are also welcome to visit us at City Hall (1st floor),  910 4 Avenue, Lethbridge AB   T1J 0P6 

OOtthheerr  SSoouurrcceess  ooff  IInnffoorrmmaattiioonn  

This document provides the fundamental development rules for your property’s zoning.  It can be 
found at: http://www.lethbridge.ca/Doing-Business/Documents-Forms/Pages/default.aspx or you can 
purchase a copy from our office 

City of Lethbridge Land Use Bylaw 5700 

These guidelines provide valuable advice you can use in the formulation of your plans.  They can be 
found at in the appendices of Land Use Bylaw 5700. 

City of Lethbridge Site Design Guidelines and City of Lethbridge Landscape Guidelines  
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September 1, 2011 
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APPENDIX C, LAND USE BYLAW 5700 
City of Lethbridge, 910  4 Avenue South, T1J 0P6  

http://www.lethbridge.ca/home/Default.htm 
     

35

http://www.lethbridge.ca/home/Default.htm�


 

4 | P a g e  
 

• Façade treatments and building cladding should be carried a sufficient distance 
around corners so that a change in treatment or cladding is not visible from the 
street.  Similarly, base level cladding treatments should be carried to or near to the 
ground and not left suspended several feet above the ground. 

• All the elements should be put together in a particular architectural style – Craftsman 
bungalow, Victorian, Tudor Cottage, Modern, whichever best fits the neighoburhood. 

Buildings on a corner lot must have facades that respect the street on both frontages.  Both 
facades must have balanced provision of windows, doors, details, and finishing materials. 

The designer is encouraged to treat duplex units individually (i.e. not create duplicate units) 
with each unit tailored to the circumstances of the site and respecting the adjacent buildings. 

Generally, front driveways and garages are not desirable.  If they are to be considered the 
garage should not project its full length from the front of the building.   

 

4. Entrances and Walkways 

The front entry is a critical design element the sets either a hospitable or inhospitable tone for 
the building.  The entry area is a transitional zone, under the control of the occupant yet 
visible to neighbours and visitors.   

• Ground level entries and front doors that face the street are prefered.  Unit entries 
and how to get to the entry should be obvious to the visitor.   

• If an entry is shared the design should make clear what area of the entry is ‘owned’ 
by which unit. 

• Entries should be large enough to accommodate the door swing and several people 
at once, sheltered from the elements, well lit and have the address clearly visible.   

• Walkways to the front entry should be wide enough for barrier-free access and well lit 
especially at any changes of level or direction. 

 

Site Features 

1. Landscaping 

Mature trees give a building scale and a sense of permanence.  A new building seems less 
‘raw’ and more like it belongs in the neighborhood if it is surrounded by trees that have 
always been there.  Foundation plantings ‘tie’ the building to the ground and make it seem 
like it belongs on the site.   

Landscaping can provide privacy by shielding unwanted views into or from neighbouring 
properties and contribute to the enjoyment of amenity areas.  A beautifully landscaped front 
yard is appreciated by all and ‘gives back’ to the neighbourhood.  Urban landscaping helps 
sustain wildlife and biodiversity. 

• Existing mature (greater than 15cm diameter measured 1.5 meters above grade) 
healthy trees must be retained whenever possible. 

• If an existing mature healthy tree has to be removed it must be replaced with a 
similar species of the minimum size noted above. 

• A landscaping plan developed in accordance with the principles outlined in this 
document and the City of Lethbridge Landscape Design Guidelines must be 
submitted.  The landscape plan must be submitted in accordance with the 
requirements of Section 4.3.3.5 of Land Use Bylaw 5700. 
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2. Setbacks  

Front setbacks for an infill building should respect the street wall.  If the adjacent buildings 
have a consistent setback the infill building’s should be the same.  If they are significantly 
different the infill building’s front setback should be approximately halfway between the two 
adjacent setbacks. 

 

3. Grades 

Older homes in established neighbourhoods often have poor grading to the property line.  
Infill developments that meet modern grading standards can worsen already inadequate site 
drainage on lower neighbouring properties.  The developer may have to pay particular 
attention to grade differences and make extra provision for ensuring that all drainage for an 
infill development is carried to the street.  

 

4. Outdoor Amenity Space 

Each unit of an infill development must have a private dedicated outdoor amenity space that 
is designed with care and attention to detail and not merely relegated to the space “left-over” 
after all the building and parking requirements are met.  .  Designers should consider the 
activities of the likely occupants and plan for decks, barbeque and eating areas, and/or play 
spaces, as the case may be.   

Outdoor living spaces should be oriented towards the sun and/or available views while 
avoiding overlook into neighbouring yards.  Screening should be provided where it is not 
possible to avoid overlook. 

Outdoor living spaces should have:  

• sufficient screening from parking spaces, walkways, garbage areas, etc. 

• shelter from wind and overexposure to sun 

• buffering from street and neighbouring noise 

Landscaping is essential to an enjoyable outdoor living space and the landscape plan will be 
evaluated for how well it meets these goals. 

 
5. Driveways and Parking 

Most established neighbourhoods were developed before multiple car ownership was the 
norm.  Parking in these neighbourhoods is typically off the lane leaving the tree-lined streets 
free of driveways.  Thus, front driveways for infill developments are discouraged.  If a front 
driveway is to be considered preservation of existing boulevard trees will be a primary factor 
in the decision. 
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AAppppllyyiinngg  ffoorr  aa  DDeevveellooppmmeenntt  PPeerrmmiitt  
If you are planning an infill project we encourage you to contact us early-on to discuss your ideas.  
We can advise you not only on appropriate design but also on the approval processes involved.  

In addition to the requirements of Section 4.3 of Bylaw 5700 you will be required to submit the 
following information with your development application: 

• a streetscape elevation showing the proposed building and the adjacent properties.  The 
elevation must show the grades of all the properties. 

• photographs of the buildings and architectural features in the neighbourhood that served as 
the sources for your design. 

• a landscape plan developed in accordance with the City of Lethbridge Landscape Design 
Guidelines 

NNeeeedd  AAddvviiccee??  
You can contact Planning and Development Services at:  
(403) 320-3920 or developmentservices@lethbridge.ca.   

You are also welcome to visit us at City Hall (1st floor),  910 4 Avenue, Lethbridge AB   T1J 0P6 

OOtthheerr  SSoouurrcceess  ooff  IInnffoorrmmaattiioonn  

This document provides the fundamental development rules for your property’s zoning.  It can be 
found at: http://www.lethbridge.ca/Doing-Business/Documents-Forms/Pages/default.aspx or you can 
purchase a copy from our office 

City of Lethbridge Land Use Bylaw 5700 

These guidelines provide valuable advice you can use in the formulation of your plans.  They can be 
found at in the appendices of Land Use Bylaw 5700. 

City of Lethbridge Site Design Guidelines and City of Lethbridge Landscape Guidelines  
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In the Court of Appeal of Alberta 
 

Citation: Thomas v Edmonton (City), 2016 ABCA 57 

 

Date: 20160322 
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Registry: Edmonton 
 
 
Between: 

 
Donna Thomas, Anthony Fields, Patricia Fields, Jim Hole and Marcia Hole  

 
Appellants 

 
- and - 

 
The City of Edmonton and the City of Edmonton Subdivision and Development Appeal 

Board 
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- and - 
 

The House Company Ltd. 

 
Respondent by Order 

 
_______________________________________________________ 

The Court: 

The Honourable Chief Justice Catherine Fraser 

The Honourable Mr. Justice Peter Martin 

The Honourable Mr. Justice Frans Slatter 

_______________________________________________________ 
 

Reasons for Judgment Reserved of The Honourable Chief Justice Fraser 

Concurred in by The Honourable Mr. Justice Martin 

Dissenting Reasons for Judgment Reserved of The Honourable Mr. Justice Slatter 

 
Appeal from the Decision by 

The City of Edmonton Subdivision and Development Appeal Board 
Dated the 5th day of September, 2014 

(SDAB-D-14-231) 
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Page:  15 

 

other words, it is precisely because the courts are deferential to variance decisions and the scope 
for variance of development standards is so broad that courts should not diminish or restrict what 
few rights homeowners have in the planning and development of their neighbourhoods. After all, 
a home is one of the most expensive investments that a person will make in his or her lifetime.  
 
[47] The Zoning Bylaw expressly states that “The purpose of this Overlay is to ensure that 
new low density development in Edmonton’s mature residential neighbourhoods ... ensures 
privacy and sunlight penetration on adjacent properties ...” That objective will not be achieved if 
developers can simply ignore the requirement for community consultation confident in the 
knowledge that this requirement can be waived – and likely will be. This is not the legislative 
regime intended by the governing legislation. Given the priority accorded to individual rights 
under Alberta planning law, where possible, planning laws should be interpreted in a manner 
consistent with the “good neighbour policy”. That includes respecting individual rights by 
enforcing the Zoning Bylaw requirement for community consultation as a condition precedent to 
the issuance of a valid development permit. 
 
3. Failure to Conduct Community Consultation Constitutes Breach of Procedural Fairness  

 
[48] Third, the failure to conduct a community consultation in accordance with the Zoning 

Bylaw constitutes a breach of procedural fairness. The SDAB has no jurisdiction to waive this 
breach of procedural fairness.  
 
[49] The doctrine of procedural fairness has been a fundamental component of Canadian 
administrative law for decades. The Supreme Court of Canada set out the law on when 
procedural fairness is triggered in Baker v Canada (Minister of Citizenship and Immigration), 
[1999] 2 SCR 817 [Baker] at para 20: “The fact that a decision is administrative and affects ‘the 
rights, privileges or interests of an individual’ is sufficient to trigger the application of the duty 
of fairness”. It has subsequently reiterated this test on a number of occasions: see, for example, 
Dunsmuir v New Brunswick, 2008 SCC 9 at para 79, [2008] 1 SCR 190; Canada (Attorney 

General) v Mavi, 2011 SCC 30 at para 38, [2011] 2 SCR 504; Agraira v Canada (Public Safety 

and Emergency Preparedness), 2013 SCC 36 at para 93, [2013] 2 SCR 559.  
 
[50] The content of a duty of procedural fairness is highly contextual and will vary depending 
on a number of factors. One such factor as enunciated in Baker, supra at para 26 is the existence 
of legitimate expectations (“If the claimant has a legitimate expectation that a certain procedure 
will be followed, this procedure will be required by the duty of fairness”). The Zoning Bylaw 
imposes a mandatory obligation on an applicant to conduct a community consultation in every 
instance where the Development Officer determines that the proposed development does not 
comply with the Overlay regulations. In particular, under s 814.3(24), each assessed owner of 
land within 60 metres of the proposed development that is not in compliance with the Zoning 
Bylaw is to be consulted. It is understood that these neighbours have interests at stake and 
deserve to be part of the process. The corollary of a mandatory obligation on an applicant to 
consult affected landowners is a right, on the part of the affected landowners, to be consulted. At 
the very least, such landowners have a legitimate expectation that they will be consulted based 
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Immigration Respondent l’Immigration Intimé
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International-Canada, the Canadian Council Canada, le Conseil canadien pour les
for Refugees, and the Charter Committee réfugiés et le Comité de la Charte et des
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sionate grounds for exemption to requirement that appli- de l’exigence de présenter à l’extérieur du Canada une
cation for immigration be made abroad — Application demande d’immigration — Demande rejetée sans
denied without hearing or formal reasons — Whether audience ni motifs écrits — Y a-t-il eu violation de
procedural fairness violated — Immigration Act, R.S.C., l’équité procédurale? — Loi sur l’immigration, L.R.C.
1985, c. I-2, ss. 82.1(1), 114(2) — Immigration Regula- (1985), ch. I-2, art. 82.1(1), 114(2) — Règlement sur
tions, 1978, SOR/93-44, s. 2.1 — Convention on the l’immigration de 1978, DORS/93-44, art. 2.1 — Con-
Rights of the Child, Can. T.S. 1992 No. 3, Arts. 3, 9, 12. vention relative aux droits de l’enfant, R.T. Can. 1992

no 3, art. 3, 9, 12.

Administrative law — Procedural fairness — Woman Droit administratif – Équité procédurale — Mesure
with Canadian-born dependent children ordered d’expulsion contre une mère d’enfants nés au Canada —
deported — Written application made on humanitarian Demande écrite fondée sur des raisons d’ordre humani-
and compassionate grounds for exemption to require- taire sollicitant une dispense de l’exigence de présenter
ment that application for immigration be made abroad à l’extérieur du Canada une demande d’immigration —
— Whether participatory rights accorded consistent Les droits de participation accordés étaient-ils compa-
with duty of procedural fairness — Whether failure to tibles avec l’obligation d’équité procédurale? — Le
provide reasons violated principles of procedural fair- défaut d’exposer les motifs de décision a-t-il enfreint les
ness — Whether reasonable apprehension of bias. principes d’équité procédurale? — Y a-t-il une crainte

raisonnable de partialité?
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situations involving family dependency, and ment de situations o`u il existe des liens familiaux
emphasize that the requirement that a person leave de d´ependance, et soulignent que l’obligation de
Canada to apply from abroad may result in hard- quitter le Canada pour pr´esenter une demande de
ship for close family members of a Canadian resi- l’´etranger peut occasionner des difficult´es à cer-
dent, whether parents, children, or others who are tains membres de la famille proche d’un r´esident
close to the claimant, but not related by blood. canadien, parents, enfants ou autres proches qui
They note that in such cases, the reasons why the n’ont pas de liens de sang avec le demandeur. Elles
person did not apply from abroad and the existence pr´ecisent que dans de tels cas, il faut aussi tenir
of family or other support in the person’s home compte des raisons pour lesquelles la personne n’a
country should also be considered. pas pr´esenté sa demande à l’étranger et de la pr´e-

sence d’une famille ou d’autres personnes suscep-
tibles de l’aider dans son pays d’origine.

C. Procedural Fairness C. L’équité procédurale

The first ground upon which the appellant chal-18 Comme premier moyen pour contester la d´eci-
lenges the decision made by Officer Caden is the sion de l’agent Caden, l’appelante all`egue qu’elle
allegation that she was not accorded procedural n’a pas b´enéficié de l’équité procédurale. L’appe-
fairness. She suggests that the following proce- lante estime que l’obligation d’agir ´equitablement
dures are required by the duty of fairness when exige le respect des proc´edures suivantes quand
parents have Canadian children and they make an des parents ayant des enfants canadiens pr´esentent
H & C application: an oral interview before the une demande fond´ee sur des raisons d’ordre huma-
decision-maker, notice to her children and the nitaire: une entrevue orale devant le d´ecideur, un
other parent of that interview, a right for the chil- avis de la tenue de cette entrevue aux enfants et `a
dren and the other parent to make submissions at l’autre parent, un droit pour les enfants et l’autre
that interview, and notice to the other parent of the parent de pr´esenter des arguments au cours de cette
interview and of that person’s right to have counsel entrevue, un avis `a l’autre parent de la tenue de
present. She also alleges that procedural fairness l’entrevue et du droit de cette personne d’ˆetre
requires the provision of reasons by the decision- repr´esentée par un avocat. Elle all`egue également
maker, Officer Caden, and that the notes of Officer que l’´equité procédurale exige que le décideur, soit
Lorenz give rise to a reasonable apprehension of l’agent Caden, motive sa d´ecision, et que les notes
bias. de l’agent Lorenz donnent lieu `a une crainte rai-

sonnable de partialit´e.

In addressing the fairness issues, I will consider19 En traitant des questions d’´equité, j’examinerai
first the principles relevant to the determination of d’abord les principes applicables `a la détermina-
the content of the duty of procedural fairness, and tion de la nature de l’obligation d’´equité procédu-
then address Ms. Baker’s arguments that she was rale, et ensuite les arguments de Mme Baker sur
accorded insufficient participatory rights, that a l’insuffisance des droits de participation qui lui ont
duty to give reasons existed, and that there was a ´eté accord´es, sur l’existence d’une obligation de
reasonable apprehension of bias. motiver la d´ecision et sur la crainte raisonnable de

partialité.

Both parties agree that a duty of procedural fair-20 Les deux parties admettent que l’obligation
ness applies to H & C decisions. The fact that a d’´equité procédurale s’applique aux d´ecisions
decision is administrative and affects “the rights, d’ordre humanitaire. Le fait qu’une d´ecision soit
privileges or interests of an individual” is suffi- administrative et touche «les droits, privil`eges ou
cient to trigger the application of the duty of fair- biens d’une personne» suffit pour entraˆıner
ness: Cardinal v. Director of Kent Institution, l’application de l’obligation d’´equité: Cardinal c.
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[1985] 2 S.C.R. 643, at p. 653. Clearly, the deter-Directeur de l’établissement Kent, [1985] 2 R.C.S.
mination of whether an applicant will be exempted 643, `a la p. 653. Il est évident que la décision quant
from the requirements of the Act falls within this `a savoir si un demandeur sera dispensé des exi-
category, and it has been long recognized that the gences pr´evues par la Loi entre dans cette cat´ego-
duty of fairness applies to H & C decisions: Sobrie rie, et il est admis depuis longtemps que l’obliga-
v. Canada (Minister of Employment and Immigra- tion d’équité s’applique aux d´ecisions d’ordre
tion) (1987), 3 Imm. L.R. (2d) 81 (F.C.T.D.), at humanitaire: Sobrie c. Canada (Ministre de l’Em-
p. 88; Said v. Canada (Minister of Employment ploi et de l’Immigration) (1987), 3 Imm. L.R.
and Immigration) (1992), 6 Admin. L.R. (2d) 23 (2d) 81 (C.F. 1re inst.), à la p. 88; Said c. Canada
(F.C.T.D.); Shah v. Minister of Employment and (Ministre de l’Emploi et de l’Immigration) (1992),
Immigration (1994), 170 N.R. 238 (F.C.A.). 6 Admin. L.R. (2d) 23 (C.F. 1re inst.); Shah c.

Ministre de l’Emploi et de l’Immigration (1994),
170 N.R. 238 (C.A.F.).

(1) Factors Affecting the Content of the Duty of (1) Les facteurs ayant une incidence sur la
Fairness nature de l’obligation d’´equité

The existence of a duty of fairness, however, 21L’existence de l’obligation d’´equité, toutefois,
does not determine what requirements will be ne d´etermine pas quelles exigences s’appliqueront
applicable in a given set of circumstances. As dans des circonstances donn´ees. Comme je l’´ecri-
I wrote in Knight v. Indian Head School Division vais dans l’arrˆet Knight c. Indian Head School
No. 19, [1990] 1 S.C.R. 653, at p. 682, “the con- Division No. 19, [1990] 1 R.C.S. 653, à la p. 682,
cept of procedural fairness is eminently variable «la notion d’´equité procédurale est ´eminemment
and its content is to be decided in the specific con- variable et son contenu est tributaire du contexte
text of each case”. All of the circumstances must particulier de chaque cas». Il faut tenir compte de
be considered in order to determine the content of toutes les circonstances pour d´ecider de la nature
the duty of procedural fairness: Knight, at pp. 682- de l’obligation d’´equité procédurale: Knight, aux
83; Cardinal, supra, at p. 654; Old St. Boniface pp. 682 et 683; Cardinal, pr´ecité, à la p. 654;
Residents Assn. Inc. v. Winnipeg (City), [1990] Assoc. des résidents du Vieux St-Boniface Inc. c.
3 S.C.R. 1170, per Sopinka J. Winnipeg (Ville), [1990] 3 R.C.S. 1170, le juge

Sopinka.

Although the duty of fairness is flexible and 22Bien que l’obligation d’´equité soit souple et
variable, and depends on an appreciation of the variable et qu’elle repose sur une appr´eciation du
context of the particular statute and the rights contexte de la loi particuli`ere et des droits visés, il
affected, it is helpful to review the criteria that est utile d’examiner les crit`eres à appliquer pour
should be used in determining what procedural d´efinir les droits proc´eduraux requis par l’obliga-
rights the duty of fairness requires in a given set of tion d’´equité dans des circonstances données. Je
circumstances. I emphasize that underlying all souligne que l’id´ee sous-jacente à tous ces facteurs
these factors is the notion that the purpose of the est que les droits de participation faisant partie de
participatory rights contained within the duty of l’obligation d’´equité procédurale visent à garantir
procedural fairness is to ensure that administrative que les d´ecisions administratives sont prises au
decisions are made using a fair and open proce- moyen d’une proc´edure équitable et ouverte, adap-
dure, appropriate to the decision being made and t´ee au type de décision et à son contexte l´egal insti-
its statutory, institutional, and social context, with tutionnel et social, comprenant la possibilit´e don-
an opportunity for those affected by the decision to n´ee aux personnes visées par la décision de
put forward their views and evidence fully and pr´esenter leur points de vue compl`etement ainsi
have them considered by the decision-maker. que des ´eléments de preuve de sorte qu’ils soient

considérés par le d´ecideur.
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